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Mr. Dicey devotes more than half of his introduction to an examina- 
tion of four important constitutional ideas which have attracted wide 
attention during the last thirty years : woman suffrage, proportional 
representation, federalism and the referendum. His treatment of these 
subjects, while not exhaustive, is suggestive, and the attempt is made 
in each case to present the leading arguments on both sides. He 
sounds the warning note of the intellectual conservative when he tells 
us that these much-agitated "reforms" are calculated to promote 
popular rather than wise legislation. The only one of the proposed 
innovations of which he appears to be in favor is the referendum. " It 
is probable if not certain," he writes, " that any one, who realizes the 
extent to which parliamentary government itself is losing credit from 
its too close connection with the increasing power of the party machine , 
will hold with myself that the referendum judiciously used may, at any 
rate in the case of England, by checking the omnipotence of partisan- 
ship, revive faith in that parliamentary government which has been the 
glory of English constitutional history." To the reviewer the wisdom 
and propriety of injecting into a legal treatise highly controversial ques- 
tions of present-day politics seems open to dispute. 

R. L. Schuyler. 

De la Responsabilite Civile des Personnes Publiques et leurs 
Agents en Angleterre, aux Etats-Unis et en Allemagne. By Roger 
Bonnard. Paris, Giard et Briere, 1914. — 245 pp. 

The civil responsibility of the state and its subdivisions for the in- 
juries caused by the wrongful acts of public officers is a field of public 
law in which the problem of reconciling the conflicting interests of the 
public and the individual has received rather different solutions in the 
law of different countries. With the rapidly multiplying points of con- 
tact between citizen and government, due to the widening of the field 
of public administration, this has come to be a problem of serious prac- 
tical interest. It is, furthermore, a problem for which the kaleido- 
scopic development of American public law has offered a solution of 
rather questionable success. There is room therefore in the literature 
of administrative law for a comparative study of the theory and prac- 
tice in the leading countries in the matter of the tort liability of the 
state and its agents. It is such a study which Professor Bonnard offers 
in a recent volume in which, in separate chapters, he expounds the 
systems of England, the United States and Germany. 

Nearly two- thirds of the volume is devoted to the United States, less 
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than one-third to England and the remaining twenty-two pages to 
Germany. This apportionment of space is not as ill-judged as might 
at first appear, since it is in fairly true proportion to the complexity 
and diversity of the three systems of jurisprudence. 

In England the civil responsibility of the state and of public officers 
has been dealt with in characteristic English fashion — in theory a chaos 
of ancient traditions, unconvincing fictions, and legal inconsistencies; 
in practice an efficient and equitable working system. The welfare 
of the state requires a generous application of the rule of public irre- 
sponsibility. This rule has its origin, of course, in the ancient doctrine 
that the king can do no wrong, can neither commit nor authorize a 
tort. Nor can the incorporated agents of the Crown do wrong, nor 
the ordinary officers of the Crown, nor municipalities, when exercising 
discretion, nor judges in the performance of judicial functions. For 
the protection of the injured individual, however, there are supple- 
mentary rules creating public civil responsibility. Royal officers are 
liable for all torts committed in connection with their ministerial duties ; 
judges are responsible for injuries resulting from extra-judicial or ultra- 
vires acts ; while the liability of local public corporations and their 
officers is so complete as to afford the citizen, as a rule, adequate 
remedy. Furthermore, special permission to sue in the King's courts 
upon the legal obligations entered into by the Crown may readily be 
secured, while frequently in cases where a public officer is himself insol- 
vent or has committed a tort while acting in good faith, the government 
will, as an act of grace, indemnify the injured party. Some twenty 
years ago a special statute was enacted by which the procedure in pros- 
ecuting tort claims against public officers was simplified and clarified. 

In American law the rules of responsibility of state and of officers 
grew out of and are analogous to those of England. The irresponsi- 
bility of the federal and state governments rests not upon the theory 
that the people can do no wrong but upon grounds of public policy. 
This irresponsibility is somewhat modified, however, by allowing indi- 
rect action against the state, equitable relief against officers, petitions 
to the legislature, and the findings of courts of claims. The responsi- 
bility of officers is narrower than in England and is in general confined 
to ministerial functions or ultra-vires acts, and those duties which are 
owed to the individual citizen rather than to the general public. The 
rule of irresponsibility has been applied much more broadly to Ameri- 
can than to English municipalities because of a greater need of protect- 
ing the financial resources of the city. The American city is, however, 
liable for torts arising from the performance of its corporate and pro- 
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prietary as contrasted with its governmental functions, occasionally from 
the management of any municipal property regardless of the use to 
which it is put, from the construction and repair of streets, from any 
act, corporate or governmental, which results in a positive trespass 
upon the property of the individual. The author finds that, on the 
whole, there is a discernible tendency in American law to broaden the 
civil responsibility of the state. 

The German system differs radically from that of England and the 
United States. The rights of the injured citizens are protected by per- 
mitting him to bring suit against the state for damages arising from the 
wrongful acts of public officers. The public exchequer, on the other 
hand, is protected by giving the state in turn a right of action against 
the officer when it can be shown that the act creating the liability was 
intentionally or negligently committed. 

Professor Bonnard works to advantage in dealing with the fairly clear, 
succinct doctrines of law which control the public tort liability in Eng- 
land and Germany. In attempting to interpret and systematize the 
American decisions, however, he faces a very different problem. Any 
scholar who sets himself the task of finding in the chaotic mass of judi- 
cial utterance on this subject a clear-cut and invariable rule of law is 
doomed to disappointment. But Professor Bonnard has systematized 
the American cases by brute force, and the result, while a tribute to 
his analytic and synthetic powers, is hardly an accurate statement of the 
law as it stands. Forced to rely upon such sources as the case-books 
of Freund, Beale and Goodnow, he has somewhat naively regarded 
them as final, authoritative and exhaustive compendiums. The cases 
are taken in groups of twos, threes or fours, and viewed with a micro- 
scopic gaze under which holding and dictum are inseparably blended. 
An instance of this method of treating cases occurs in the author's dis- 
cussion of the tort liability of American cities. Beale and Freund pre- 
sent cases to show that the city is not liable for damage resulting from 
the misuse of the discretionary function of planning a public improve- 
ment, but that the rule has been so modified as to create a municipal 
liability if the result of the bad planning is in the nature of a nuisance 
or positive trespass on a person's property. While it is quite true that 
the cases so selected happen to be cases in which the injuries arose in 
connection with the building of sewers, it is rather startling to find that 
Professor Bonnard has devoted a six-page section to a discussion of the 
special American jurisprudence relating to sewers. There are other 
instances also in which for purposes of schematic arrangement cases are 
distinctly warped out of their true meaning. While these inaccuracies 
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appear usually in connection with points of relatively minor importance , 
they rob this portion of the study of the authoritative value to which 
the other chapters may lay claim. 

Despite the serious weakness mentioned, Professor Bonnard's book 
has real value as a brief, clear, well-arranged summary of information 
not otherwise readily available. It enables the reader to compare intel- 
ligently the three systems of jurisprudence under consideration and to 
judge with some accuracy the merits and defects of each. 

Robert E. Cushman. 

Columbia University. 

The Law and the Poor. By Edward Abbott Parry. Lon- 
don, Smith, Elder and Company, 19 14. — xxi, 316 pp. 

At the turn of the century when England, like most other progressive 
countries, was much engaged in retrospection and stock-taking, the 
Macmillan Company published a timely volume entitled A Century of 
Law Reform. It consisted of twelve lectures on the changes in the 
law of England during the nineteenth century — lectures delivered under 
the auspices of the Council of Legal Education in the hall of Lincoln's 
Inn during 1900-1901. It was an exhilarating book; for it was a 
record of beneficent reforms — reforms of which an old-world and once 
slow-moving country like England might well be proud. But much as 
was accomplished in the nineteenth century, Judge Parry's book on 
The Law and the Poor, which comes fourteen years later, makes it 
abundantly clear that much remains to be done in the reform of the 
laws administered by the police magistrates, in the county courts, and 
in the divorce court in London, before it can be claimed that rich and 
poor in England enjoy equality under the law. 

Mr. Parry has been a judge of county courts in Manchester and 
Lambeth for twenty years. Seldom or never is a county court judge in 
England promoted to the higher courts — to the dignity and emoluments 
of a judge sitting in the courts in the Strand and going on assize cir- 
cuits. Apparently Judge Parry has made up his mind that no such 
promotion nor even an honorary degree of LL. D. from any of the 
older universities is likely to come his way ; for in The Law and the 
Poor he has written the most readable and probably the most outspoken 
and revealing book on social conditions in England that has come from 
the press since the first enfranchisement of working men in 1867. It 
is written with a first-hand and intimate knowledge of the conditions of 
the laboring, the artisan, and the lower middle -class populations of Man- 



